STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector-17C, Chandigarh.

 


Visit us at: www.infocommpunjab.com
Sh. D.C. Gupta,

# 778, Urban Estate,

Phase-1, Patiala. 





….…… Complainant 





          Vs

Public Information Officer,

O/o Punjab Urban Development Authority, 

Patiala. 

   
       …..…… Respondent





  CC –1435 of 2009




 





ORDER 

Present:   
None on behalf of the Complainant.  

Sh. Nirmal Singh, JE O/o Pb. Urban Dev. Authority, Patiala. 

1.

Vide my Order dated 23.07.2009 with the mutual consent the complainant was to visit the O/o the Respondent at 1100 hours on 24.07.2009 to inspect the files and collect documents requisitioned.

2. 

During the proceedings, today, the respondent submits a copy of his letter No. 6901 dated 24.07.2009 alongwith the receipt obtained from the complainant that requisite information has been provided to him.  The case is therefore, disposed of and closed. 

3. 

Announced in the hearing.  Copies be sent to both the parties.

Chandigarh





      ( P.K.Grover )

Dated: 27.07.2009




     Lt. Gen. (Retd.)



 



State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector-17C, Chandigarh.

Visit us at: www.infocommpunjab.com
Sh. Yogesh Mahajan,

President of Anti Corruption Council,

Opp: Water Tank, Municipal Market,

Mission Road, Pathankot (Pb.).




…… Appellant





          Vs

Public Information Officer,

O/o The Assistant Excise & Taxation Commissioner,

Collection Centre, Shambu Barrier Export at Mehmodpur,

Tehsil Rajpura, Distt. Patiala.




…… Respondent

   AC – 148 of 2008



             

 


                      ORDER



Final arguments in this case were heard on 02.07.2009, and the judgment was reserved. 

2.  
The question arising for determination in the instant case is whether the information demanded by the Appellant in relation to the details of penalties levied/imposed from 01.01.2007 to 14.01.2008 by the A.E.T.C, Information Collection Centre, Shambu Barrier Export for the infraction of and under the Punjab Value Added Tax Act, 2005 is exempt from disclosure by virtue of the provisions of Sections 8 (d) & (e) RTI Act, 2005 and Sections 50 (2) and 69 of the Punjab VAT Act, 2005.

3.  
Vide application dated 14.01.2008, the Appellant inter-alia demanded from the Respondent, information in a Performa given by him regarding details of penalties levied/imposed from 01.01.2007 to 14.01.2008 at the Barrier in question.  The Performa seeks the names and address of the concerned consignees and consignors alongwith their TIN No., description of articles, parcel value shown on  bills, evaluated value by the AETC, the amount of penalty imposed, vehicle on which the goods found loaded, and the date on which detention register taken with page number.  The case of the Respondent is that Section 50 (2) read with Section 69 of the Punjab VAT Act, 2005 not only renders this information immune from disclosure but also prohibits its publication/disclosure.  He also submits that Sections 8 (d) & (e) also exempt this information from disclosure as the information relates to commercial confidence/trade secrets and the traders in question are in a fiduciary relationship with the Department of Excise and Taxation. 
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4.  
I shall first deal with the argument based on Sections 8 (d) & (e) of the RTI Act, 2005.  In my opinion, the information regarding imposition of penalties for the infraction of a tax statute, can by no stretch of imagination be called as information concerning commercial confidence or trade secrets.  Penalties are levied for violation of statutory commands and are quasi-criminal in nature. There is no commercial confidence or trade secret involved in the infraction of law by a trader.  It is also beyond comprehension that the information regarding imposition of penalties is held by a Public Authority in a fiduciary relationship. Fiduciary relationship is in the nature of a trust existing between a trustee and cestui que trust. The person occupying the dominant position (trustee) exercises his authority/power for the benefit of the cestui que trust.  The classic examples of this relationship are guardian and ward, doctor and patient, lawyer and client.  In this view of the matter the exemption claimed under Sections 8 (d) & (e) is not available to the Respondent. 

5.  
Now, I come to the question whether Section 50(2) read with Section 69 Punjab VAT Act, 2005 exempts/prohibits the information demanded from disclosure. Section 50 (2) reads as under:- 

 

“ No publication or disclosure under this section, shall be made in relation to any tax levied or penalty imposed or interest levied or any conviction inflicted for any offence, connected with any proceeding under this Act, until the time for presenting an appeal to the appropriate appellate authority has expired, if the appeal has not been filed or if the appeal has been filed, the same has been disposed of.” 

Section 69 of the Act makes particulars in any statement made, return furnished or accounts or documents produced in accordance with the Act or any evidence recorded in the course of proceedings under the Act confidential.  This confidentiality, however, is subject to the provisions of Section 50.  A conjoint reading of these two Sections leaves no manner of doubt that the particulars regarding the penalty imposed can be disclosed on the expiry of time prescribed for filing appeals (where no appeal is filed) and after the disposal of appeal, where it is filed.  The objective behind this provision is to ensure that the reputation of the person against whom penalty is imposed is not harmed/tarnished on account of 
the disclosure of penal action taken against him until he has exhausted/availed 
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the remedy of appeal.  The question, however, still remains whether the Punjab VAT Act, 2005 (State Legislation) can have an over-riding effect on the RTI Act, 2005 
(Central Legislation).  Normally, if the Central and State legislations come into conflict, it is the central legislation which prevails.  But a conflict between the two is not to be readily inferred.  Mere incidental trenching by the state legislation on the field covered by the central legislation does not justify a finding of conflict between the two.  If the state legislation, in pith and substance, is relatable to a field of legislation earmarked for it in List II, of Seventh Schedule of the Constitution of India, then it will have effect notwithstanding a seeming disharmony between the two.  In the instant case, the Punjab VAT Act, 2005 is relatable to entry 54 of 
List II. And the legislation in question is in pith and substance covered by the said entry.  In this view of the matter, Sections 50(2) and of Punjab VAT Act, 2005 would definitely come into play in addition to the provisions of the RTI Act, 2005 in the matter of availability of exemption from disclosure of the information demanded. 

6. In view of the foregoing, I hold that the information demanded by the Appellant pertaining to the levy/imposition of penalties shall be exempt from disclosure only till such time as the appeals presented by the defaulters are pending and where no appeals  are filed, till the time for filing the appeal has not expired.  In cases where the appeals have been disposed of by the competent authorities and where no appeals have been filed within the period prescribed for filing the appeals, the information demanded shall be liable to be disclosed.  It is, however, made clear that before disclosing information, procedural requirement of Section 11, RTI Act,2005 that is notice to the third parties shall also have to be complied with by the Respondent. 

7. To come up for confirmation of compliance on 11.08.2009 at 2.00 PM.  Copies of the orders be sent to the parties. 

Chandigarh





      ( P.K.Grover )

Dated: 27.07.2009




     Lt. Gen. (Retd.)






                State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector-17C, Chandigarh.

Sh. Rabinder Iqbal Singh,

275 A, Adarsh Nagar,

Phagwara, Distt. Kapurthala.



------------ Complainant 






V/s

Public Information Officer, 

O/o The Director of Public Instructions (SE), Pb.,

Sector – 17, Chandigarh.




----------- Respondent 






CC- 148 of 2009






       ORDER 

Present: 
Sh. Rabinder Iqbal Singh, husband of Smt. Harbans Kaur, Complainant.
Sh. Gian Chand, Principal, GSSS, Athauli (Kapurthala); Sh. Ravi Kumar, Steno to DEO (S), Kapurthala and Sh. Bachittar Singh, Sr. Assistant, Estt. I Br., O/o DPI (SE), Pb., Chandigarh.

1.

On the last date of hearing, on 14.7.2009, the respondent had been directed to provide the requisite information as per Section 2(f) and 2(j) of the RTI Act to the complainant by 25.7.2009 by registered post free of cost with a copy of covering letter to the Commission.

2.

During the proceedings today, the respondent states that a part of the information has been provided with CC-144/2009.  The complainant states that information pertaining to Para (b) has not been supplied.   He makes an undated written submission which is taken on record.
3.

In response, the respondent hands over a copy of letter in response to the complainant’s request pertaining to Para (b).   The case is, thus, closed as far as information part is concerned.  

4.

The complainant requests for compensation.  Accordingly, the respondent PIO will submit an affidavit explaining reasons as to why compensation not be given to the complainant for the detriment suffered.  This affidavit will be submitted by 10.8.2009.

4.

To come up on 18.8.2009 at 2.00 PM.

5.

Announced in the hearing.  Copies be sent to both the parties.

Chandigarh





      ( P.K.Grover )

Dated: 27.07.2009




     Lt. Gen. (Retd.)



 



State Information Commissioner


STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector-17C, Chandigarh.

Sh. Rabinder Iqbal Singh,

275 A, Adarsh Nagar,

Phagwara, Distt. Kapurthala.



------------ Complainant 






V/s

Public Information Officer, 

O/o The Director of Public Instructions (SE), Pb.,

Sector – 17, Chandigarh.




----------- Respondent 






CC- 144 of 2009






       ORDER 

Present: 
Sh. Rabinder Iqbal Singh, Complainant in person.

Sh. Gian Chand, Principal, GSSS, Athauli (Kapurthala); Sh. Ravi Kumar, Steno to DEO (S), Kapurthala and Sh. Bachittar Singh, Sr. Assistant, Estt. I Br., O/o DPI (SE), Pb., Chandigarh.

1.

On the last date of hearing, on 14.7.2009, the respondent had been directed to provide the requisite information as per Section 2(f) and 2(j) of the RTI Act to the complainant by 25.7.2009 by registered post free of cost with a copy of covering letter to the Commission.

2.

During the proceedings today, the respondent makes a written submission containing information running into 43 pages.  A copy has been provided to the complainant.  The complainant states that information pertaining to Items 2, 9, 10, 11 and 13 has not been supplied.  

3.

It is observed that the items 9, 10, 11 and 13 are in the form of questions and therefore are beyond the provisions of Section 2(j) of the RTI Act, 2005.  Regarding Item 2, the respondent confirms that there is no amendment of Punjab CSR vide which the Government declared house rent as a compensatory allowance.  Thus, the case is closed as far as information is concerned.
4.

  The complainant requests for compensation for the detriment suffered.  Accordingly, the respondent PIO will submit an affidavit explaining reasons as to why compensation not be given to the complainant for the detriment suffered.  This affidavit will be submitted by 10.8.2009.

4.

To come up on 18.8.2009 at 2.00 PM.

5.

Announced in the hearing.  Copies be sent to both the parties.

Chandigarh





      ( P.K.Grover )

Dated: 27.07.2009




     Lt. Gen. (Retd.)



 



State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector-17C, Chandigarh.

Sh. Jiwan Kumar,

S/o Sh. Nathu Ram,

Bohar Wala Chowk,

Maur Mandi, Distt. Bathinda.



------------ Complainant 






V/s

Public Information Officer, 

O/o The Executive Officer,

Nagar Council, Maur,

Distt. Bathinda.





----------- Respondent 






CC- 1171 of 2009






       ORDER 

Present: 
None on behalf of the Complainant or the Respondent.
1.

On the last date of hearing, on 14.7.2009, the complainant had been given one more opportunity to progress his case.  He is, once again, not present.  The case is, therefore, disposed of and closed.
2.

Copies be sent to both the parties.

Chandigarh





      ( P.K.Grover )

Dated: 27.07.2009




     Lt. Gen. (Retd.)



 



State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector-17C, Chandigarh.

Sh. Jagpal Singh,

S/o Sh. Dalip Singh,

Village: Ferozwal Mangal Singh,

Tehsil &Distt. Moga.





…… Complainant





          Vs

Public Information Officer,

O/o  The Block Dev. & Panchayat Officer,

Moga.








…… Respondent





  CC – 828 of 2009



             

 


                      ORDER

Present:
None on behalf of the Complainant or the Respondent.

1.

On the last date of hearing, on 14.7.2009, the respondent had been directed to provide requisite information to the complainant.

2.

During the proceedings today, neither the complainant nor the respondent is present.  This is the second consecutive opportunity when the complainant is not present for the proceedings.  Therefore, the case is disposed of and closed.

3.

Copies be sent to both the parties.

Chandigarh





      ( P.K.Grover )

Dated: 27.07.2009




     Lt. Gen. (Retd.)



 



State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector-17C, Chandigarh.

Sh. Ranjit Singh ( Present Panch ),

S/o Sh. Babu Ram,

Vill. Tarapur, P.O. Kuba Heri,

Tehsil, Kharar, Distt. Mohali.




…… Complainant





          Vs

Public Information Officer,

O/o  The District Development & Panchayat Officer,

Mohali.







…… Respondent





  CC – 1216 of 2009



             

 


                      ORDER

Present:
Sh. Ranjit Singh, Complainant in person.


None on behalf of the Respondent.

1.
Vide my Order dated 14.7.2009, the respondent had been directed to provide the requisite information to the complainant by 25.7.2009.  The respondent is, once again, not present.

2.
To come up on 13.8.2009 at 2.00 PM wherein the DDPO, Mohali, will be personally present with a copy of the information supplied to the complainant.

3.

Announced in the hearing.  Copies be sent to both the parties and the Deputy Commissioner, Mohali, for ensuring the presence of the DDPO, Mohali on the next date of hearing.

Chandigarh





      ( P.K.Grover )

Dated: 27.07.2009




     Lt. Gen. (Retd.)



 



State Information Commissioner

